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Message Retiring President 


the more limited membership and activity 
the Federation the last few years, knowledge neither nor 
predecessors office had the opportunity calling upon the past 
president for expression. welcomed the suggestion our new presi- 
dent and only hope that these few remarks will least informative 
the newly elected officers and others within our group. 

recent annual report Atlantic City, reviewed the critical 
situation into which the affairs our association had lapsed during and 
shortly after World War II. was stressed that certain circumstances 
existed that would inevitably lead retrogression not ruination. Even 
without the remarks the revision the by-laws and our plans for 
the future, all present our annual meeting knew that already fine 
organization was well the way bright years real service all. 

Although our approach the many problems the past has right- 
fully been with the thought that changes were necessary and that the 
Federation had the best insurance associations, felt that the 
limitations must recognized. The financing our present and future 
programs will always big moment. Not only should the Federation 
take advantage the abilities its membership but should, the same 
time, render special service because those unusual and outstanding 
abilities. With our desire progressive and develop valuable dif- 
ference, full advantage can taken the facilities and services working 
for and the benefit all lawyers and the insurance business. this 
way our publication expense particularly can greatly reduced and 
the same time the work the Federation and its members will also 
assistance other lawyers, company counsel and the business gen- 
erally. The Federation can, course, afford reimburse its officers for 
the association activity carried out their offices; however, thought 
that all officers give some their time, the personal loss will small 
and much more will achieved. The interest the members the 
Federation affairs and more personal touch desired and should 
accomplished under such plan. 

Passing from these thoughts our business affairs, felt that 
something should said growth and expansion. Regardless the 
difficulties and limitations the past, with few exceptions could 
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expected such well rounded organization, the quality the member- 
ship has always been striven for and maintained. All associations tend 
deteriorate with increase size. However, minimum number 
required representative and effectuate the purposes. Certainly the 
states not now represented should looked and additional members 
selected from Canada. has been greatly stressed that we, lawyers, 
must ever mindful our responsibilities, not only our clients, but 
the people, the policyholders. Each case can and usually does ultimately 
effect the rights many under insurance contracts, not merely the parties 
litigation. Widespread membership state with all constantly keeping 
mind the necessity developing sound and just authority will effectuate 
the purposes our association and service all. 

Concluding these thoughts, want thank all members who have 
continually shown such great interest the Federation throughout the 
years. Particularly want thank all who have worked untiringly 
for the betterment the Federation during service President. Those 
who have done much are known you all; naming them would not 
add their glory. know that all members join this time 
expression approval and appreciation the great amount work done 
our able and far-sighted newly elected officers. our highly esteemed 
and well qualified President offer sincere congratulations for the work 
accomplished since his election and well wishes for continued success 
the future. 

GEORGE HENRY TYNE, 
Nashville, Tennessee 
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Incoming President’s Message 


ANNUAL CONVENTION Atlantic City from Sep- 
tember 14-16 proved highly successful. Many our leading members 
from all parts the United States and Canada attended, and all were 
uniformly enthusiastic about the quality speakers and pleasant charac- 
ter the social activities. The various insurance publications and eastern 
newspapers have given considerable space the Convention, and the talks 
devoted insurance matters appeared the Insurance Law Journal for 
October. copy this issue has been forwarded you for your files, 
the past. 


The speakers, other than your president, included Lord Justice Keil- 
ler MacKay Toronto, Canada; John Hume, Jr., Indianapolis, 
Indiana; Sidney McCord, Jr., Camden, New Jersey; Harold 
Feuerstein Newark, New Jersey; Charles Robison Chicago, 
nois; James Dempsey White Plains, New York; Donald Fuerth 
Newark, New Robert Handwerk Washington, C.; and 
Eugene Nogi Scranton, Pennsylvania. 

The Federation deeply indebted Samuel Hollander Newark, 
New Jersey, our secretary, and the other officers for arranging the splen- 
did program. Certainly owe our sincere thanks George Henry Tyne 
Nashville, Tennessee, our retiring president, for his great work 
expanding this organization and yet maintaining its high prestige among 
trial lawyers and home office counsel. 

There comes time when every organization must take stock its 
past, its present, and its future. this Convention this was done. Fol- 
lowing the final meeting the new officers met and talked with brutal frank- 
ness. was felt that certain fundamental changes policy should 
made maintain the type organization which our members are entitled 
expect. Fundamentally, criticisms levelled were two types: (1) that 
there should closer supervision persons selected for membership 
invitations; (2) that there should closer contact with the members 
throughout the year. These will discussed separately. 
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MEMBERSHIP 


Federation now includes 506 active members, representing 
states and the Dominion Canada. Membership three types: (1) 
active, (2) associate, and (3) honorary. Active members include prac- 
ticing trial lawyers and home office counsel and executives admitted 
practice law. Associate members consist those prominent the insur- 
ance field who are not licensed attorneys. Dues for each these classes 
members are $12.00 per year. Honorary members are those state insur- 
ance commissioners and other persons particular prominence who may 
elected the Board Governors annual non-dues paying member- 
ship because their particular attainments. 

the past officers have occasionally received applications from friends 
practice and processed them without first obtaining approval from the 
Board. This policy now changed. person will receive invitation 
membership unless such potential member first approved the 
membership committee and regional committee lawyers from that 
area. Emphasis laid upon quality membership and 
not its size, order that every member may continue proud being 
part this Federation. addition, members our organization, 
selecting local counsel from the Roster, are entitled expect that person 
leading lawyer his community, capable properly handling 
such business, and necessary that all our members fall this 
category. 

order avoid embarrassment persons who might desire mem- 
bership this organization, therefore, the following suggestion made. 
not propose practicing lawyer for membership unless bears 
rating Martindale. If, because youth other sound reasons, 
such attorney not eligible for such rating, two affidavits should 
furnished from lawyers other than the proposing member the effect 
that such attorney possesses unusual abilities and character, and highly 
regarded his colleagues. This will avoid embarrassment both such 
individual and your officers. 


PUBLICATIONS 


has been the policy the Federation for the last twelve years 
issue only annual volume Proceedings, containing addresses delivered 
the Annual Convention, questions from the floor, etc. This created 
bulky volume which few members would and read thoroughly. 
Matters arising during the year were handled correspondence from the 
secretary the members, casting undue burden upon that individual 
and undue strain upon our finances. 
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solve these problems more adequately, was resolved permit 
publication certain the addresses the October issue the Insur- 
ance Law Journal, which you have already received. number these 
copies are still available and will forwarded new members requesting 
them. Mr. Hume’s informal address and Justice MacKay’s address dealing 
with and the have not been transcribed. The address 
your president, dealing with non-insurance subject, appears this 
issue. Discussions and comments the Convention, while interest, were 
not deemed necessary preserve for posterity and have been deleted. 

quarterly publication will carry periodic reports Federation activi- 
ties, articles general interest, Convention announcements and reports, 
and letters interest from our members. Members are urged report 
upon cases situations unusual interest, contribute articles, and 
those selected our editorial board will published. 

hoped make our second issue biographical Roster mem- 
bers, containing more detailed information than merely names and 
addresses. Biographical data cards were enclosed with copy the Insur- 
ance Law Journal, and will forwarded, upon request, any member 
who either did not receive one may have mislaid it. All members are 
urged complete these promptly and return them Box 242, Urbana, 
Illinois, order that biographical sketch may completed them 
for inclusion this issue. Not only will this great general interest, 
but will help materially the selection counsel upon the forwarding 
cases. Also please forward your annual dues remittance promptly 
accordance with the enclosed statement, order remain upon the active 
list. Honorary members are, course, exempted from dues payments. 


OFFICERS 


The roster officers elected the Convention adequately represents 
all sections the country. Their names appear upon the inside cover 
this issue, and members should familiar with them. you have any 
suggestions concerning matters undertaken the Federation, 
worthy members, any other matters, please not hesitate 
contact any these officers. 


SUMMARY 


The Federation Insurance Counsel may well proud its mem- 
bership. The men this organization are outstanding their fields, being 
held high esteem their fellow practitioners and the officials 
insurance companies. for this very reason, the preservation quality, 
that memberships must selective. While every organization must con- 
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tinue grow steadily, felt that gradual growth the addition 
able and qualified new members preferred mass membership where 
emphasis falls upon selectivity. also our members 
that carrying their names publications listing attorneys specializing 
the insurance field that they call specific attention membership the 
Federation Insurance Counsel. helps breed closer unity among 
our members and, selfishly, lends greater prestige the person bearing 


such listing. 
JOHN ALAN APPLEMAN 


Urbana, 
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CONVENTION ADDRESSES 


Tribunals 
And International 


exclude from our thoughts all other concepts legal process. human 
beings and lawyers are interested all aspects Justice. Probably 
the most significant development our generation, and development 
which will rank among the most important the history civilization, 
has been the concerted effort root out the causes war and punish 
war transgressors. Whether one regards such efforts reverently critically 
not, the outset, the greatest concern. The fact remains that 
cannot consider ourselves cultured men lawyers learning 
have understanding the trials international offenses which took 
place following World War II. For our own edification must under- 
stand the underlying purposes those hearings, the controlling law, the 
procedures employed, and the results reached. Also must remember 
that lawyers are leaders the realm social and political thought. 
Whether acting elected appointed officials the capacity private 
counsel, lawyers shape and mold public opinion. Particularly dealing 
with subject like this, laymen will defer the judgment. Yet, 
dare say that only few audience have ever studied the interna- 
tional law pertaining belligerency, the legal procedures followed con- 
tinental nations, the criminal laws Germany Japan. short, 
few lawyers have the knowledge necessary form reasoned judgments 
upon this subject. Even they possess such background, necessary 
for them, prior lavishing praise hurling blunt criticisms, actually 
read the transcripts these proceedings ascertain for themselves what 
did occur. discussing this question with lawyers, even when they did 
possess such background, and with their information based solely upon 


John Alan Appleman, A.B., M.A., J.D., Urbana, member, McKinley, 
Price Appleman, Chicago. Author, Insurance Law Practice, West Publishing Co., 
(25 vols.) Automobile Liability Insurance, Callaghan Co.; co-author, Dram- 
Briefs, Bobbs-Merrill Co.; editor, Preparing and Trying Cases Burdette 
Smith Company vols.). 
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hearsay matters, have found them quick condemn and slow under- 
stand these hearings. for that reason that want take you behind 
the scenes briefly today give you cursory view many important 
facts, would impossible give detailed observations the brief 
time allotted. 

The civilized world was shocked first the aggressive character 
Fascism and its disregard world peace; second, its disregard for 
human life and racial integrity, demonstrated concentration camps 
and genocide; and third, the repeated occurrence certain types war 
crimes committed with great consistency. Official protests were first issued 
various allied governments against the German war practices 1940. 
similar protest was made this nation 1941. January 1942 
the St. James Declaration was issued nine allied powers, pledging 
principal war aim the punishment those guilty such crimes. 
November, 1943, the United States, Great Britain, and the Soviet Union 
the Moscow Conference laid the foundation for the post-war trials. 

The Charter the International Military Tribunal Nuremburg 
grew out the Conference London, which opened June 26, 1945. 
was readily apparent that form procedure would have adopted 
which would embody the protections afforded under legal principles com- 
mon the United States, Great Britain, France, and Russia. The many 
differences legal procedures existing those nations led number 
problems and the necessity for compromises. Justice Jackson has given 
copy the minutes taken his secretary those meetings, and these 
minutes indicate clearly the varied problems requiring solution prior 
the adoption the Charter. 

The Charter the International Military Tribunal Nuremburg 
was established August 1945, detailing the nature the crimes which 
would considered and the procedure which would followed that 
tribunal. The purpose the Charter was establish that man stands 
above international law principles common Justice. was deter- 
mined try cross-section military leaders, statesmen, administrators, 

ankers, industrialists, propagandists, and educators upon four blanket 
offenses: namely, crimes against peace, crimes against humanity, and war 
crimes, with the concept conspiracy commit such acts being recognized 
separate offense, order include both leaders and followers who 
had acted concert commit certain offenses. addition, certain organ- 
izations were indicted criminal groups establish the principle col- 
lective guilt. was felt fitting that Nuremburg, which was generally 
regarded the seat the Nazi party, should the place for its trial. 

This trial opened November 14, 1945, and lasted nine months. The 
members the Tribunal, who were four number with four alternates, 
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were selected from the United States, France, Great Britain, and Russia. 
Those same nations also furnished members the prosecution, with the 
work presentation the evidence being divided among these prosecu- 
tors. Defense counsel this hearing were exclusively Germans, selected 
the defendants themselves, assigned the Tribunal where request 
was made. 

proceedings this trial were voluminous. The reported evidence 
comprises twenty-four printed volumes, with additional seventeen 
selected documents. The United States furnished the facilities for trans- 
lation and interpretation. illustrate the bulk the materials used, the 
documents occupied 703,282,352 mimeographed pages, the paper weigh- 
ing more than 4,000 tons and, stacked flat, reaching 47.4 miles height. 
There were 2,296,958 photostats, 640,000 off-set prints, and 950,000 

Approximately six months after the start the International Military 
Tribunal Nuremburg and prior its close, the International Military 
Tribunal for the Far East opened its hearings Tokyo. had separate 
history, being preceded the Cairo Declaration December 1943, 
the Potsdam Declaration July 26, 1945, the Surrender Instrument 
September 1945, and the Moscow Conference December 26, 1945. 
result these instruments, General Douglas MacArthur was desig- 
nated Supreme Commander representing the interested nations, and the 
Charter was issued him that capacity upon January 19, 1946. 

The Japanese defendants were arraigned upon May 1946, and the 
judgment completed upon November 11, 1948, two years later than 
that Nuremburg. Eleven nations, namely, the United States, United 
Kingdom, China, Soviet Russia, France, Netherlands, Canada, Australia, 
New Zealand, India, and the Philippines participated the furnishing 
judges and members the prosecution staff. defense counsel were 
composed both Japanese and American attorneys. The proceedings 
themselves have not been printed but have been bound, the evidence alone 
containing more than one hundred bound volumes, with even greater 
number volumes documents. The indictment was wholly different 
from that Nuremburg, being composed many repetitious counts charg- 
ing effect the same general types offenses. organizations were 
indicted criminal. 

the meantime, try the secondary leaders those same classes 
had been tried the International Military Tribunal Nuremburg, 
search was made throughout this country, and civilian judges were selected 
and brought Germany for this purpose. Twelve subsequent Nuremburg 
ials were held, the first these opening upon October 26, 1946, and the 
one closing April 14, 1949. very real sense, these were interna- 
tional trials, that four-power agreement the administration Ger- 


a 
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many, Council Control Law was adopted providing for these hearings. 
illustrate the nature these trials, Case One was the Medical Case 
involving the trial German health officials and doctors for the torture 
and murder civilian prisoners and prisoners war. This included such 
things beatings and brutalities, the use crematoriums and gas cham- 
bers, which have been widely publicized this country, and things 
even more devilish nature. For example, number freezing experiments 
were held. The point was see how low the human temperature could 
brought without causing death amputation, and the length time 
necessary revive the subjects such experiment. Various methods 
resuscitation were tried, these even being carried the length placing 
the naked prisoners between living prostitutes. The scientific notation was 
even made that was found that one prostitute was more effective than 
two, because she concentrated more freely upon her work when not 
competition with another. 

the same case one the scientists wanted number Jewish skel- 
etons for anthropological studies. Instead selecting corpses, went 
around selecting Jewish prisoners. These were then promptly killed, the 
flesh removed from the bones, and the skeletons were available. illus- 
trate that the defendants knew that such conduct was morally wrong, 
when the fall Germany seemed imminent these scientific research materi- 
als, including the skeletons, were destroyed. 

Again, sterilization experiments were common. One the defend- 
ants had even proposed writing another defendant that they line the 
prisoners before counters receive issues clothing. Then, while the 
clerk would engage them filling out questionnaire, would surrepti- 
tiously depress button which would operate X-ray machine. The 
defendant pointed out that the victim would not even know what had 
happened him for several months. 

Other cases involved different offenses covering wide range terri- 
tory. Case Four charged administrators the SS, who were responsible 
for the administration concentration camps. Case Nine indicted leaders 
the Einsatzgruppen, who were leaders Russia, largely guilty 
crimes genocide and enforcement the commisar decrees. was their 
task wipe out inferior racial groups, including Gypsies. Case Eight was 
the RuSHA Case, which organization was largely responsible for the Ger- 
manization desirable foreign groups. 

Case Two, the Milch Case, turned largely upon the deportation for 
slave labor and use prisoners for slave labor purposes. Case Three 
involved the trial judges and prosecutors for enforcement illegal Nazi 
decrees and judicial process leading false imprisonment and murder. 
Cases Five, Six, and Ten were the Flick, Farben, and Krupp cases, respec- 


tively, involving principal German industrialists. They were chronic 


offenders because their slave labor programs, addition taking over 
numerous foreign industries and resources violation the laws war. 
Case Seven, the so-called and Case Twelve, the 
Command involved the trial high ranking military leaders for 
violations the laws war. And Case Eleven, the 
involved the trial statesmen and political leaders primarily upon crimes 
against peace. 

Each these subsequent Nuremburg hearings ran many thousands 
pages evidence alone. While there was largely common type pro- 
cedure, there were wide variations the techniques employed and the 
results reached. 

addition the hearings previously referred to, each the allied 
nations, accordance with the Hague Rules Land Warfare, set 
military tribunals try persons charged with war crimes. should 
understood immediately that these are not the same courts-martial, but 
much the procedure quite similar. Exclusive hearings conducted 
Russia, which have report, there are 2,116 known military 
tribunal hearings conducted the United States, Great Britain, Australia, 
France, the Netherlands, Poland, Norway, Canada, China, and Greece. 
these, the United States conducted 950, which 500 were held Europe 
and 450 the Pacific theater. While have not studied all these tran- 
scripts, those which have had access show that the earliest such 
hearings started June 13, 1945, approximately five months before 
the International Military Tribunal Nuremburg. The last which have 
recorded ended upon January 12, 1949. 

Other than these hearings, the only other ones significance this 
connection were those conducted German courts and those national 
courts. The Council Control laws provided for denazification Spruck- 
hammer courts for the trial members criminal organizations and, 
primarily, Nazis. The jurisdiction these courts was limited, and the 
maximum punishment which they could fix was ten years. Those hearings 
started 1945 and still continue. While many them have been prop- 
erly and fairly conducted, upon the whole they have not been too satis- 
factory. Influential Germans have often escaped without punishment, and 
charges bribery have been established following many such hearings. 
This only pointed out for the purpose indicating that punishment 
war criminals vanquished nation can seldom left safely mem- 
bers that nation. 

There have also been well publicized trials traitors, such that 
Tokyo Rose and Lord Haw Haw. These involved only violations 
national and not international law, and will not considered. 

Reference should only made one further class hearings, and 


that the decisions the United States Supreme Court upon this sub- 
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ject. Following many the trials, and particularly the subsequent Nurem- 
burg hearings and those before military tribunals, hundreds petitions 
for habeas corpus flooded our United States Supreme Court. Prior that 
time this court had established certain controlling principlees the sabo- 
teurs’ case Parte This was line with earlier pronounce- 
ments that court. When, however, the petitions for habeas corpus began 
streaming into Washington, abrupt four four split developed. Jus- 
tice Jackson, because his participation the first hearing Nuremberg, 
abstained initially from any participation action upon those petitions. 
Almost uniformly, when these petitions for habeas corpus were denied, 
Justices Douglas, Black, Murphy, and Rutledge dissented. The law, how- 
ever, pertaining such writs was definitely established June this 
year Johnson Combining this case with other pro- 
nouncements the court, find that the writ habeas corpus does not 
apply such cases for the following reasons: 

The Supreme Court has only appellate jurisdiction acting upon 
such writs. Since almost all the petitions filed were the nature 
original proceedings, the Supreme Court had power even consider 
them. 

national court, including our Supreme Court, has any appellate 
jurisdiction over international proceedings. Thus, would powerless 
entertain such petition result hearing before either the 
two major international tribunals, and this rule would doubtless follow 
the twelve subsequent Nuremberg proceedings. would probably 
not apply the hearings before military tribunals conducted this 
nation, although there would ground for argument the contrary 
Germany, where each nation administered certain zones accordance with 
international agreement. 

military commission not court the United States from 
which appeal can taken the ordinary course events. The only 
questions which any civil court can consider are whether not military 
commission had jurisdiction over the person and the offense charged and 
acted within the scope its jurisdiction. 

The writ habeas corpus does not apply enemy aliens who 
were never within this country’s territorial jurisdiction. This has been 
hotly contested the dissenting opinion Johnson Etsentrager, but 
the present rule. 

than citizen the United States military service. The protections 

Johnson Eisentrager, 339 ——, Ct. 936, Ed. 814. 
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guaranteed the Fifth Amendment not apply American soldier, 
and there would seem equitable reason extend greater protec- 
tion non-citizens. 

Constitutional protections not apply enemy prisoners. 
they did, would lead absurdity, inasmuch such persons could 
then insist upon indictment grand jury, trial before jury their 
peers, and many other protections guaranteed the Constitution, but 
which were never contemplated cover such event. 

This, brief, covers the various courts which were involved the 
trial such offenses. The next question then logically arises the 
nature the charges which were brought. 

The first and most important concept was, perhaps, that aggressive 
war international crime. This the utmost significance, since 
has been repeatedly stated that this was concept evolved the prosecutors 
out pure expediency. examination this statement does not sub- 
stantiate such defense. For more than twenty years aggressive war has 
been recognized international crime. Such statements are found 
result many prior international conventions, actions reflecting 
their acceptance international morality. The statement that aggressive 
war international crime found the preamble the League 
Nations’ 1924 Protocol, the unanimous resolution adopted the Assem- 
bly the League Nations upon September 24, 1927, the February 
18, 1928 declaration the Sixth Pan-American Conference Havana, 
and the Briand-Kellogg Pact August 27, 1928, which Germany was 
party. doctrine often reiterated and from which nation had 
theretofore dissented must taken representing the common thinking 
nations, which the way which international law formulated. 

Crimes against humanity also were not new concepts the law. All 
civilized nations had been shocked instances genocide and oppression 
the past. order stop such acts, civilized nations had even inter- 
vened directly into the affairs other nations, occurred Turkey 
1827, the Balkans 1878, Armenia 1891, and Crete 1896. 

Again, war crimes did not constitute new concept. The Hague Rules 
Land Warfare 1907 codified many principles international law 
which had been accepted long prior that time. Those rules provided for 
the protection civilians their person and property, the protection 
family honor, the right citizens refuse give information aid 
the enemy, aid its war effort, take oath allegiance 
the victor. Those rules provided also for the protection public property 
devoted religion, art, science, charity, culture, and historical purposes, 
and prevented both private and public pillage and confiscation. The rights 
combatants and prisoners are protected, and prisoners are guaranteed 
safety, food, labor, clothing, medical services, freedom religious pursuit, 


and specific rights upon escape and recapture. The restrictions upon the 
waging war itself are set forth. Collective punishments and reprisals 
are forbidden, except very restricted circumstances, and the rights 
neutrals are protected. Since the great bulk all indictments were based 
upon such violations, there could question the acceptance 
those principles. Even the defendants admitted that such acts constituted 
violations international law, and the German soldiers carried their 
paybooks which largely incorporated these 
provisions. 

The consideration conspiracy and collective responsibilty, including 
both the liability accomplices and the criminality certain organiza- 
tions, much more moot question. These had never been clearly codified 
international law except under particular circumstances. The Hague 
Rules recognized that where certain acts were committed regiment, 
any member the regiment could punished therefor. This would seem 
lend some support such charges. 

From practical point view, attacks upon such charges would not 
seem particularly well made. must look national municipal 
law for analogy. Suppose member gang accompanies his leader 
for the purpose holding filling station, not knowing that the leader 
intends the filling station operator. The follower still guilty 
murder. not necessary that know the specific intent the 
leader long deliberately engages illegal act during the course 
which such murder committed. member the Capone gang might 
have been connected solely with tip-book operations and have had nothing 
with different phase its illegal operations. Nevertheless, 
participated general program illegality with knowledge the broad 
charged with with 

Nor were the Germans particularly forceful position complain 
these concepts. They had repeatedly employed the doctrine collective 
responsibility the punishment members, and confiscation property, 
Jews, Free Masons, Jehovah’s Witnesses, and entire villages. Further- 
more, the German criminal law expressly incorporated the 
theory—namely, that one who takes single step the direction 
completed act, matter how legal may itself, guilty the 
ultimate crime contemplation. 

addition these general charges, have already seen some illus- 
trations from the subsequent Nuremberg trials illustrations specific 
crimes. Other charges included genocide, murder, the use slave labor; 
deportation persons murder, imprisonment slave labor; torture and 
ill treatment prisoners and civilians, medical experimentation, depriva- 
tion civilians and prisoners fair trial, mutilation dead bodies, can- 


nibalism, denial quarter, improper firing upon ships, killing ship- 
wrecked survivors, abuses Red Cross insignia and principles, terrorism, 
execution hostages, unlawful arrest and detention, illegal recruiting, 
denunciation occupying authorities, denationalization, economic exploi- 
tation occupied territory, destruction public and private property; 
destruction and closing schools, universities, and places national 
culture; destruction national culture, interference with religious beliefs, 
looting, pillage, theft, receipt stolen goods, abuse confidence, and 
breach the terms treaties surrender. This not complete list, 
but serves illustrate the types charges brought. 

One should look also the defenses which were made general 
the various defendants, order get complete picture the true situ- 
ation. addition attacking the nature the charges brought, one 
the principal general defenses was that post facto. has already 
been seen that the offenses charged were long recognized international 
law. But even assuming that this had not been the case, the defense was 
not valid one. the first place, the doctrine has application inter- 
national law. peculiarly American doctrine, which was pure 
historical accident. There being statutory international law inhibited 
constitution, the defense does not apply. The underlying basis 
all international law the principle common Justice. Assume, for 
example, that two persons are desert island, and that one cruelly 
beats the other order rob him. Certainly the second man justified 
killing the aggressor. Yet there existing law, other than the law 
survival that common Justice, justify his act. Long prior 
the incorporation territories into states, vigilantes were established 
deal out justice, but with pre-existing statutory law justify their 
deeds. Nor always necessary that there specific precedent justify 
punishment for violation law. The first prosecution will itself become 
the precedent. The Mann Act was passed prohibit the white slave 
traffic. extremely doubtful that the first man who transported his 
secretary over state line visualized prosecution under this law, but that 
did not get him out the penitentiary. 

The second major general defense was that international law did not 
provide for individual punishment. International law, the other hand, 
had long recognized individual punishment for such acts piracy, bri- 
gandage, sabotage, espionage, harboring fugitives, etc. The historic 
cases Captain Andre and Nathan Hale are illustrations such punish- 
ments. The first recorded war crime trial was the Breisach war crime trial 
1474. There were number such hearings the 18th Century. 
Also, the principles international law have been made part the na- 
tional constitutions the various States, including Germany. Since these 
national constitutions cannot sanction the punishment independent 
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sovereign states, they certainly must have reference the punishment 
individuals. 

The defense fails for another reason. The acts committed were illegal 
per under practically all existing national laws. The only excuse for 
non-punishment would that they were committed time war. 
the war itself illegal, then this justification excuse would removed, 
and shooting would remain murder, beating would remain assault and 
battery, and the imprisonment another would constitute false 
imprisonment. 

Another common defense was that variously termed Act State, 
respondeat acting under superior orders. must recognized 
that soldier has painful choice obeying illegal command, 
may shot refuses and punished obeys. Yet this situation 
recognized constantly international law, and national allegiance does 
not permit the violation positive international law. The orders 
Capone would constitute defense one his subordinates charged 
with murder. 

One can easily see how such defense could carried absurdity. 
The private might shift responsibility sergeant, the sergeant cap- 
tain, the captain general, and the general Hitler. Hitler himself 
might place the blame upon the Almighty, stating that had received 
direct orders. the event this seems farfetched, one the witnesses tes- 
tifying before the International Military Tribunal Nuremberg testified 
that wanted resign, and that Hitler told him that could not; that 
he, not God and resign his responsibility. 

Mens rea, the lack criminal intent, also was invoked. Yet 
this connection interesting observe that many the defendants 
admitted that they knew their acts wrong. Frank, for example, 
stated the International Tribunal Nuremberg follows: 

“At the beginning our way, did not suspect that our 
turning away from God could have such disastrous deadly con- 
sequences that would necessarily become more and more deeply 
involved guilt. Thus, turning away from God, were 
overthrown and had perish. Before all, God pronounced 
and executed judgment Hitler, and the system which served 
with minds far from God. Therefore, may our people, too, 
called back from the road which Hitler—and with him— 
have led them. beg our people not continue this direc- 
tion, even single step, because Hitler’s road was the way 
without God, the way turning from Christ, and, the last 
analysis, the way political foolishness, the way disaster, and 
the way 

Other defenses raised were lack territorial jurisdiction the tribunal 
over the offense, the cessation hostilities, the right the prisoners 
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court-martial proceeding, the failure give notice the protecting power 
under the Geneva Convention, the duty give the same type trial 
the accused would given the prosecuting forces, that 
China was not party the Hague Convention, that Russia was not 
party the Geneva Convention, the doctrine necessity, that death 
produced was accidental, intervening cause, lack corpus delictus, igno- 
rance the law, mistake fact, legitimate reprisal, drunkenness, provo- 
cation, mental instability, and extreme youth. Each these defenses 
extreme interest, but time limitations preclude their expansion. 

The next problem significance that the procedure employed 
these hearings. The cases were commenced indictments against the 
defendants, who then selected their counsel study the indictments and 
prepare the defenses. practically every case the plea entered was not 
guilty, often with some qualification such the wording the 
the average hearings, defense counsel had approximately 
month for preparation the defense prior the opening trial. The 
prosecution would deliver its opening statement and then present its evi- 
dence. After had closed, defense counsel would make their statements 
and introduce their evidence. The prosecution was allowed rebuttal, 
was the defense any new matters appeared the prosecution’s rebuttal 
case. Defense counsel then made their closing arguments, followed the 
prosecution. The tribunal would then take the case under advisement, but 
prior rendition its judgment, the defendant would allowed 
opportunity make personal statement, and these were often very force- 
ful. interesting observe that the judgments rendered, many 
defendants were acquitted were sentenced death, the great majority 
all defendants being sentenced prison terms ten years less. 

Because the difference languages, all documents had trans- 
lated into both English and German, and the case the international 
tribunals and all cases where other nations were involved, into many 
different languages there were nations represented. the taking 
testimony the simultaneous interpretation was employed, 
used certain the proceedings the United Nations the present time. 
Each participant the trial wore set earphones and would hear over 
those earphones only the language which was accustomed. should 
pointed out that there were few misunderstandings difficulties because 
translations interpretations. 

Each side was required, except the case documents used solely for 
cross-examination impeachment, list the evidence proposed 
introduce twenty-four hours advance and make such documents avail- 
able for examination the other side. While occasionally technical diffi- 
culties resulted non-compliance the rule, was literally followed 
practically all the proceedings. Another factor great interest 
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the fact that almost all the hearings much more time was allotted 
the defense, both for the introduction evidence and argument, than 
was used the prosecution. There was effort made limit the amount 
time the part the defense within any narrow limits. 

Since these hearings were not peculiarly those the United States, 
and effort was made adopt form procedure embracing principles 
adhered the majority the nations involved, there were some inno- 
vations from American procedure. The charter the International Mili- 
tary Tribunal Nuremberg, which formed the basis for most subsequent 
proceedings, permitted any evidence utilized which was relevant and 
had probative value. Two these elements rather shocked some American 
defense attorneys, who had been accustomed only procedure American 
courts. The first these was that hearsay evidence was admitted, although 
held the various tribunals little weight except where strongly 
corroborated. The second principle was the use affidavit evidence. Either 
side was permitted introduce affidavits witnesses relevant facts. 
the other side desired contest the matters contained such affidavit, 
applied the tribunal have such witness produced person. Wher- 
ever the witness could reasonably produced this was done, and the wit- 
ness was subject cross-examination. The use affidavit evidence greatly 
reduced the time which otherwise would have ben consumed such hear- 
ings and apparently did not result any miscarriage justice. The only 
real criticism which this procedure could subject the fact that 
reports investigating commissions, which almost always contained many 
conclusions and opinions, were allowed introduction without the necessity 
proof the facts contained therein. However, case did the prose- 
cution rely upon such reports without introducing extensive evidence 
the acts referred therein. 

Many continental attorneys were not familiar with the technique 
direct and cross-examination. While American and British attorneys were 
quite adroit their questioning, German and Russian counsel, particu- 
larly, resorted extremely long and involved leading questions. These were 
permitted, the tribunals taking into consideration the lack experience 
counsel such techniques. the International Military Tribunal 
Nuremberg the finest examples cross-examination were Justice Biddle 
the defendant Sauckel and Justice Jackson the defendant 
fact, playing upon vanity, Jackson elicited enough data upon 
his cross-examination establish the case for the prosecution against prac- 
tically every defendant. 

This does not mean that defense counsel the various cases were not 
skilled. The German attorneys who participated the various hearings 
were capable and often brilliant. Since the defendants generally had 
funds compensate such counsel, their fees and expenses were paid 
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the United States. However, the undivided allegiance these attorneys 
was their clients, proper. fact, where American defense counsel 
were assigned the hearings before military tribunals, they were extra- 
ordinarily able and took their duties with great seriousness, however much 
they may have disagreed with their clients’ personal views. Often great 
bitterness developed between prosecution and defense counsel, and the 
defense attorneys pulled punches. 


Since the conclusion such trials there have been many critical articles 
and several books concerning these hearings and implying great unfairness 
them. Some the authors such material were definitely 
some were not too familiar with the majority these hearings. book 
concerning the trial General Yamashita, for example, inferred that 
all rulings the tribunal were unfavorable the defense. reading 
the transcript this evidence, listed the rulings favorable the prosecu- 
tion and the rulings favorable the defense, and found that those favor- 
able the defense outnumbered those favorable the prosecution. The 
defense that case introduced some affirmative evidence but, the whole, 
relied largely upon attempting pick apart the case for the prosecution. 
was the belief those defense counsel that the acts charged did not 
represent war crimes, and upon this issue practically all military tribunals 
and international courts have taken different view. This was one the 
few cases where the evidence and exhibits for the prosecution greatly out- 
numbered those the defense. There was ample evidence, believed 
the tribunal, justify the conviction, even though defense counsel may 
have felt that such evidence was not worthy belief. 

There are certain criticisms which can made some the hearings, 
and will try state these briefly. These errors omissions should not 
repeated future hearings. the International Military Tribunal 
Nuremberg the defendants were not permitted introduce evidence 
show belligerent acts other nations the commission war crimes 
other nations. This evidence should have been allowed. the first 
place, other nations were guilty overt acts leading Germany believe 
itself danger, such evidence was clearly admissible upon the basis 
self-defense. Evidence the commission war crimes other nations 
would relevant show that the common practice nations sanctioned 
those particular acts with which the defendants were charged. Since inter- 
national law finds its basis those practices common all civilized 
nations, such evidence relevant. 

The applications international law the various tribunals were, 
the whole, sound. the procedure before military tribunals there are 
several criticisms which might made, although the occasions were very 
few where any prejudice might have resulted. the celebrated Malmedy 
Massacres Case nearly all the acts criticized were direct result employ- 
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ing refugees upon the prosecution staff. For example, one these attor- 
neys climbed the fence separating the defense compound and stole many 
the defendants’ private papers. was caught defense attorney 
and required return them. This was shyster tactic. 

Again, the same attorney suggested the use mock trials kangaroo 
courts for the purpose eliciting confessions. that case and severai 
others, charges were made coercion for the purpose securing confes- 
sions. While such charges were greatly exaggerated, would appear from 
examining number transcripts that members the CIC were guilty 
coercion, threats, and brutalities upon number occasions. rec- 
ommended that future hearings refugees employed prosecuting 
attorneys, and that strict limitations placed upon such bodies the 
CIC. addition, prior permitting any confession introduced 
evidence, independent investigation should made under the direction 
the tribunal the circumstances under which such confession was 
secured. 

The only other criticisms which have procedure appeared 
only few the hearings. feel that the tribunals should have been more 
ready grant severances and continuances, necessary, for the proper 
administration justice. addition, wherever any conflict interest 
appeared, separate defense counsel should have been assigned each indi- 
vidual defendant. some instances, notably the Malmedy Massacres Case, 
defense counsel were assigned groups defendants, and often the con- 
flict representation prevented proper defense. felt also that 
future hearings the prosecution should required furnish complete 
Bill Particulars not less than thirty days prior the commencement 
any hearing. 

These various criticisms which have mentioned only very few 
such trials. the whole, there was remarkable job judicial admin- 
istration well performed. The results practically every case were strongly 
supported the evidence, and the tribunals, and large, leaned over 
backward favor the defendants. Even following the judgments, there 
were reviews other officers who, many cases, recommended reduction 
sentences acquittal defendants, and this resulted the release 
many others. every case, any question doubt was resolved against 
the prosecution. 

stated the beginning this talk, whatever one may have 
thought initially concerning these trials, they are now accomplished facts. 
the past individual could wage war with impunity, feeling that only 
the nation would punished lost. Each individual knows now that 
responsible for his own acts and may punished for his misdeeds. 
These trials have created precedent for the future. The Nuremberg prin- 
ciples have now been codified the International Law Commission. Work 
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now being done perfect proper Genocide Convention and 
national Covenant Human Rights. each these successive steps 
taken, supported the great majorify nations, brings another 
step closer toward world peace. now proposed that International 
Criminal Court created where transgressors may punished, where 
steps taken the direction aggressive war may considered prior 
its final conflagration. When nations become sufficiently civilized sub- 
mit their difficulties, whether civil criminal character, interna- 
tional courts instead resorting war, then civilization will have greatly 
advanced. 
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Welcome New Members 


addition the very splendid honorary members this organiza- 
tion, consisting insurance commissioners from the United States and 
Canada and territories, have recently substantially increased our list 
active members. These gentlemen are representative the highest type 
trial lawyers the United States, and outstanding executives 
insurance companies. Much information will contained about these 
gentlemen our biographical roster next January, but bid welcome 


our new members listed below: 


William Aberg 
Albert Adams 
Robert Albritton 
Eaton Alvord 

Anderson 
David Armstrong 
Charles Ausley 
Joseph Bailey 

Julian Barnard 

Barry 

Sabato Bendiner 
Maxwell Badgley 
William Becker 
Bielski 
Gordon Boswell 

Ellis Brodstein 
Emmet Brumbaugh 
Burnley 
Stanley Burns 
Marion Butler 
Gregory Brunk 

Jean Cain 

Ben Cameron 
Thomas Carey 

Carey 

Obed Carlson 
Francis Casey 
Dwight Campbell 

Champion 
Frank Chowning 
George Clarke 
Howard Cockrill 
Charles Cook, Jr. 
Charles Collins 
Charles Crenshaw, Sr. 
Julius Cronin 

Crow 
Roy Davis 


John Dickinson 
Robert Denton 
Wilfrid Desjardins 
George Detweiler 
Allen Dodd, Sr. 
Lloyd Dort 

Thomas Doyle 
Frederich Deutsche 
Robert Dye 
Robert Eggeman 
Charles Enos 
Tom Eplan 

Everson 
Charles Flansburg 
Ferber Floyd 

John Flanigan 

Forbes 

Henry Gallagher 
Vernon Gant 
Stanley Garrity 
William Glasscock 
Fred Gentry 
William Gillen 
Harry Gillig, Jr. 
Judge Gislason 
Godfrey 

Godfrey 
Russell Goodwin 
Arthur Gordon 
Charles Gowen 
Graves 
Newton Gresham 
Daniel Gross 
Fred Hagen 
Hall 
Charles Hand 
Theo Hare 

Hemingway 
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WELCOME NEW MEMBERS 


Henley 

Herrmann 
Milton Holst 
Franklin Hosbach 
Hooks, Jr. 
Hoffman 
Wilfred Howland 
Hughes 

Hunter 

Hurley 

Kemper 
Frank Knapp 

Gaillard Knappenberger, Jr. 
Arthur Knight 
Landis 

Steg Lignell 
Elton Mann 
Andrew Mapes 
John Martin 

Martin 
Charles Mahoney 
David Marcus 

Meginniss 
Arthur Markowitz 
Charles Miller 
Thomas Mitchell 
William Mooney 
Hardy Moore 
Harold Morse 
Mullins 
Henry MacKeen 
Eugene McCoid 
Getto McDonald 
Geo. McGee 

Leo McKay 
Howard Nazor 
Francis 
Ralph Nelson 

Owen 

Owen 

Ray Palmer 
John Panchuk 

Armonde Paxson 
Arthur Perry 
Hugh Plunkett 
Thomas Ramey 
John Randall 
James Reed 


James Reeves 
Judge Carroll Redford 
Lionel Reid 

Ross Richards 

Riley 

Elton Rieves, Jr. 
George Robinson 
Paul Robinson 
Richard Robinson 
Rodman, Jr. 
Randolph Rothschild 
LaRue Royce 

Schaphorst 
Samuel Schub 
Lawrence Semel 
Frank Sennef 
Herald Setters 

Edward Smith 
Frank Smith 
Thomas Smith 
Gerald Snyder 

Spears 
Marshall Spears 
Stewart 

Storms 

James Swift 

John Sweet 
Robert Taylor 
Frederick Templeton 
Timberlake, Jr. 
Marshall Thomas 
Edson Thomas 
James Thwing 
John Tyree 

Whatley 

White 

Charles Whiting 
Scott Wilkinson 
Walker 

Walsh 

Philip Ward 
Thomas Watkins 
Claud Weber 
Robert Weichsel 
Sydney Wood 
Gordon Young 
William Zink 


Members received after November 20, 1950 will appear also the 


new roster. 
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